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ADVERSE  ACTIONS 

Paul  Connolly  v.  Department  of 
Justice 

BN07528210088 
October  20,  1983 

1.322,  1.361,  1.400,  10.130* 

Appellant,  a Deputy  United  States 
Marshal,  appealed  his  removal  to  the 
Board’s  regional  office.  Although  the 
agency  charged  appellant  with  false  ar- 
rest, off-duty  misconduct,  and  disre- 
spectful conduct,  the  presiding  official 
found  that  the  agency  proved  only  the 
last  charge.  Accordingly,  the  presiding 
official  reduced  the  removal  penalty  to  a 
15-day  suspension.  Consequently,  the 
agency  petitioned  for  review. 

The  charges  against  appellant 
stemmed  from  his  confrontation,  on  a 
parking  lot,  with  two  men  who  were  at- 
tempting to  open  a car  door  with  a coat 
hanger.  Appellant  observed  the  men  and 
approached  them,  identifying  himself  as 
a Deputy  U.S.  Marshal  and  requesting 
proof  of  ownership  of  the  car.  When  the 
two  men — Daniel  Pacheco  and  Raymond 
Gonsalves — turned  toward  appellant,  he 
drew  his  gun  and  told  the  men  they  were 
under  arrest.  Pacheco  told  appellant  that 
the  car  belonged  to  his  brother.  He  went 
to  get  his  brother,  who  confirmed  that  he 
had  asked  Daniel  Pacheco  to  unlock  his  car. 

Patrolman  David  Cusolito  arrived  on 
the  scene,  examined  appellant’s  creden- 
tials, and  took  appellant’s  gun.  Later,  at 
the  police  station,  Sergeant  Paul  Poulos 
told  appellant  that  he  knew  Pacheco  and 
Gonsalves.  Nonetheless,  appellant  in- 
sisted on  continuing  with  the  arrest,  con- 
tending that  ownership  of  the  car  in 
question  had  not  been  shown.  The  police 
therefore  informed  Pacheco  and 
Gonsalves  that  they  were  under  arrest 
by  appellant.  Pacheco’s  brother  subse- 
quently showed  appellant  proof  that  he 
owned  the  car,  and  appellant  dropped  the 
charges  against  Pacheco  and  Gonsalves. 
During  the  course  of  events,  appellant 
made  harsh  remarks  to  Patrolman 
Cusolito  and  threatened  to  file  a com- 
plaint against  him. 


*For  an  explanation  of  key  numbers,  see  "Index.’* 


In  considering  the  matter  of  false  ar- 
rest, the  Board  noted  that  Pacheco  and 
Gonsalves  did  not  attempt  to  flee  when 
confronted  by  appellant,  that  they  were 
the  ones  who  summoned  the  local  police, 
and  that  they  gave  proof  of  their  story 
through  Pacheco’s  brother.  Further- 
more, the  Board  noted  that  Pacheco  and 
Gonsalves  were  vouched  for  by  the  po- 
lice. Finding  that  appellant  had  no  prob- 
able cause  to  make  the  arrest,  the  Board 
found  that  the  arrest  was  a false  arrest. 
The  Board  added  that  appellant  made 
such  arrest  willfully  because  he  made  it 
despite  knowledge  that  cleared  Pacheco 
and  Gonsalves. 

The  Board  found  that  appellant  used 
his  position  as  a Deputy  U.S.  Marshal  to 
make  the  arrest.  It  pointed  out  that  ap- 
pellant made  the  arrest  against  the  ad- 
vice of  the  local  authorities  and  that  he 
made  the  arrest  even  though  he  knew 
that  as  a Deputy  U.S.  Marshal,  he  had 
authority — for  the  most  part — to  arrest 
only  for  Federal  offenses.  The  Board  de- 
termined that  appellant’s  off-duty  con- 
duct adversely  affected  the  agency  and 
that  appellant  subjected  Patrolman 
Cusolito  to  insulting  language.  There- 
fore, the  Board  found  that  the  agency 
proved  all  three  charges  against  appel- 
lant. It  vacated  the  initial  decision  and 
sustained  the  removal. 

Keith  Thomas  Werts  v.  Depart- 
ment of  Transportation,  Fed- 
eral Aviation  Administration 

SE075281F0756 
October  3,  1983 

I. 311,  8.290,  14.700 

Appellant,  an  air  traffic  control  spe- 
cialist, was  removed  for  participating  in 
a strike  against  the  government  and  for 
absence  without  leave  (AWOL).  When 
appellant  appealed  to  the  Board’s  region- 
al office,  the  presiding  official  could  not 
find  that  appellant  participated  in  the 
strike  because  the  agency  failed  to  show 
that  the  strike  was  continuing  on  August 

II,  1981  or  that  appellant  acted  “in  con- 
cert” with  others.  Nonetheless,  the 
presiding  official — finding  the  AWOL 
charge  proven — sustained  appellant’s 
removal. 


Appellant  petitioned  for  review,  as- 
serting that  removal  for  one  day  of 
AWOL  was  an  unreasonable  penalty. 

The  Board  applied  Douglas  v.  Veterans 
Administration,  5 MSPB  313  (1981),  to 
the  case.  It  noted  that  the  seriousness  of 
appellant’s  offense,  his  type  of  employ- 
ment, his  past  disciplinary  and  work  rec- 
ords, and  the  effect  of  his  misconduct  on 
his  ability  to  perform  his  job  were  all  fac- 
tors to  consider  in  reviewing  the  appro- 
priateness of  the  removal  penalty. 

The  Board  noted  that  the  agency’s  ta- 
ble of  penalties — for  a first  offense  of 
three  consecutive  days  of  AWOL — calls 
for  penalties  ranging  from  a written  rep- 
rimand to  a three-day  suspension.  How- 
ever, the  Board  pointed  out  that  the  ta- 
ble also  provides  that  a less  severe  or  a 
more  severe  penalty  may  be  imposed. 
Citing  Kendrick  v.  Veterans  Administra- 
tion, MSPB  Docket  No.  DC07528010146 
(May  25,  1982),  the  Board  stated  that  "it 
is  well  settled  that  unauthorized  absence 
by  its  very  nature  disrupts  the  efficiency 
of  the  service  and  is  cause  for  removal.” 

The  Board  noted  that  appellant  had  al- 
most 11  years  of  satisfactory  government 
service  but  less  than  one  year  with  the 
agency.  It  further  noted  that  appellant 
had  no  previous  disciplinary  record.  The 
Board  pointed  out,  however,  that  the  po- 
sition of  air  traffic  controller  was  a high- 
ly sensitive  position  holding  direct  re- 
sponsibility for  the  safety  of  airline 
passengers.  The  Board  noted  that  appel- 
lant’s misconduct  was  grave  in  that  it 
took  place  during  a national  emergency 
when  his  services  were  very  much  in 
need.  However,  the  Board  found  no  indi- 
cation that  the  offense  would  have  a last- 
ing effect  on  appellant’s  ability  to  per- 
form his  duties  satisfactorily.  Finding  a 
60-day  suspension  the  maximum  reason- 
able penalty,  the  Board  affirmed  the  ini- 
tial decision  as  modified.  It  ordered  the 
agency  to  cancel  the  removal  and  to  sub- 
stitute a 60-day  suspension. 


David  Frankel  and  Joseph  E. 
White  v.  Department  of 
Education 

PH03518210198  and 
PH03518210199 
October  3,  1983 


12.111,  12.400 

The  Board’s  regional  office  reversed 
the  agency’s  reduction  in  force  (RIF)  ac- 
tions which  placed  appellants  in  lower- 
graded  positions.  Consequently,  the 
agency  petitioned  for  review.  It  alleged 
that  the  presiding  official  eri’ed  in  failing 
to  base  his  conclusions  on  the  duties  of 
appellants’  official  positions  and  in  his 
finding  that  the  agency  had  reclassified 
appellants’  positions  through  RIF. 

According  to  the  record,  when  the  De- 
partment of  Health,  Education,  and  Wel- 
fare was  abolished,  appellants  were 
transferred  to  the  Department  of  Educa- 
tion at  their  respective  grade  levels  and 
then  were  detailed  to  positions  with 
unclassified  duties.  The  agency  subse- 
quently issued  RIF  notices  to  appellants 
informing  them  that  their  positions  were 
abolished.  The  agency  offered  appellants 
the  lower-graded  positions,  which  they 
accepted. 

The  Board  noted  that  appellants  “were 
never  officially  appointed  to  the  positions 
from  which  they  seek  the  benefits  pro- 
vided by  RIF  regulations.”  Citing 
Chleapas  v.  Department  of  Health,  Edu- 
cation, and  Welfare,  1 MSPB  464  (1980), 
the  Board  pointed  out  that  an  employee 
has  only  the  rights  of  the  position  to 
which  he  has  been  appointed  “whether  or 
not  the  employee  is  performing  another 
job  in  an  acting  capacity.”  The  Board 
added  that  the  Federal  Personnel  Manu- 
al, Chapter  33,  subchapter  8 defines  a 
detail  as  a temporary  situation  after 
which  the  employee  returns  to  his  regu- 
lar duties.  In  appellants’  case,  the  Board 
found  that  they  were  detailed  to  perform 
unclassified  duties — not  the  duties  in- 
cluded in  their  official  position  assign- 
ments. Moreover,  the  Board  found  that 
appellants’  performance  of  these  duties 
during  a detail  did  not  entitle  appellants 
to  permanent  assignment  performing 
such  duties. 

Accordingly,  the  Board  agreed  with 
the  agency  that  the  presiding  official 
erred  in  concluding  that  the  agency 
reclassified  appellants’  positions  without 
a change  in  duties.  The  Board  stated  that 
such  a finding  went  against  RIF  regula- 
tions which  require  that  all  employees  on 
detail  be  returned  to  their  official  posi- 
tion assignments  before  RIF  action  is 
taken.  The  Board  determined  that  the 
agency  did  not  return  appellants  to  their 
official  positions  for  competition  in  antic- 
ipation of  RIF.  Noting  that  abolishing 
positions  is  a permissible  reason  for 
initiating  RIF  procedures,  the  Board 
pointed  out  that — in  appellants’ 
case — the  fact  that  their  jobs  were  abol- 
ished long  before  the  RIF  was  inconse- 
quential. Thus,  the  Board  reversed  the 


initial  decision  and  sustained  appellants’ 
downgrading  by  RIF. 


Juliette  N.  Lester  v.  Depart- 
ment of  Education 

DC03518210311 
October  27,  1983 

6.700,  12.110,  12.111 

Because  of  a reduction  in  force  (RIF), 
appellant — an  educational  program 
specialist — was  reduced  in  grade  from 
GS-15  to  GS-13.  Appellant  appealed  to 
the  Board’s  regional  office,  alleging  that 
the  employee  who  displaced  her  was  im- 
properly classified  as  a GS-15  and  thus 
should  not  have  been  able  to  displace 
her.  The  presiding  official  agreed  and  re- 
versed the  RIF  action.  The  agency  peti- 
tioned for  review. 

According  to  the  record,  the  employee 
who  displaced  appellant,  Mr.  Nealon, 
was  first  a GS-15  education  program  offi- 
cer with  the  Department  of  Health,  Edu- 
cation, and  Welfare.  When  that  depart- 
ment was  abolished,  he  was  transferred 
to  a GS-15  position  at  the  Department  of 
Education.  He  was  detailed  to  a position 
with  unclassified  duties,  then  returned  to 
his  official  assignment,  education  special- 
ist, GS-15.  After  the  agency  unsuccess- 
fully attempted  to  restructure  Nealon’s 
position,  it  initiated  the  RIF  and  subse- 
quently determined  that  he  had  the  right 
to  displace  appellant. 

The  Board  discussed  the  presiding  offi- 
cial’s finding  that  Nealon’s  position  was 
improperly  classified,  that  this 
misclassification  triggered  the  RIF  ac- 
tion that  displaced  appellant,  and  that 
correction  of  a classification  error  was 
not  a valid  reason  for  initiating  a RIF. 
The  Board  explained  that  Office  of  Per- 
sonnel Management  regulations  set  forth 
when  an  agency  must  follow  RIF  proce- 
dures. The  Board  noted  that  the  Federal 
Personnel  Manual  (FPM),  Chapter  351, 
Subchapter  3— 5(c)  (July  7,  1981),  specifi- 
cally discusses  when  RIF  procedures  ap- 
ply to  downward  classification  actions. 
According  to  the  FPM,  although  RIF 
procedures  apply  when  an  employee  un- 
dergoes a change  in  duties  or  when  “du- 
ties gradually  [drift]  away  from  a posi- 
tion by  a slow  erosion  process,”  they  do 
not  apply  when  a position  is 
reclassified — that  is,  when  new  classifi- 
cation standards  are  applied  or  when  a 
classification  error  is  corrected. 

The  Board  noted  that  evidence  indi- 
cated that  Nealon’s  position  description 
was  inaccurate.  Although  the  Board 
pointed  out  that  Nealon  was  not  per- 
forming GS-15  duties  either  before  or  af- 


ter his  transfer,  it  stated  that  such  situa- 
tion did  not  result  from  an  error  in  the 
original  classification  of  Nealon’s  position 
or  from  the  application  of  new  classifica- 
tion standards.  Morever,  appellant’s  own 
evidence  showed  that  Nealon’s  position 
was  overgraded  because  of  the  “(1)  grad- 
ual erosion  of  duties,  (2)  failure  on  man- 
agement’s part  to  assign  duties  contained 
in  the  position  description  [and]  (3)  fail- 
ure of  the  employee  to  perform  the  du- 
ties at  the  level  the  positions  were  de- 
signed to  operate.”  The  Board  stated 
that  such  evidence  precluded  a finding 
that  Nealon’s  position  was  subjected  to  a 
classification  downgrading. 

The  Board  determined  that  Nealon’s 
position  was  abolished  and  that  the  agen- 
cy properly  applied  RIF  procedures. 
Also,  it  disagreed  with  the  presiding  offi 
cial’s  finding  that  appellant  had  standing 
to  question  the  displacement  action.  The 
Board  stated  that  it  “[did]  not  believe 
that  an  individual  appellant  affected  by  a 
RIF  through  the  displacement  of  a quali- 
fied higher  subgroup  employee  has 
standing  to  question  the  propriety  of  that 
displacement.”  The  Board  found  that 
Nealon’s  RIF  rights  stemmed  from  his 
official  assignment  as  a GS-15  and  that 
by  law,  he  had  the  right  to  displace  ap- 
pellant. Therefore,  the  Board  reversed 
the  initial  decision  and  sustained  appel- 
lant’s downgrading  by  RIF. 

Walton  E.  Webb  v.  Department 
of  Labor 

DC03518210504 
October  14,  1983 

12.210 

Appellant  was  separated  from  his  posi- 
tion with  the  National  Occupational  In- 
formation Coordinating  Committee 
(NOICC)  by  reduction  in  force  (RIF). 
When  appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official  re- 
versed the  RIF  action,  finding  that  ap- 
pellant was  employed  not  by  the  agency, 
but  by  NOICC  and  was  therefore  not 
subject  to  a RIF  by  the  agency.  The 
agency  petitioned  for  review,  contending 
that  appellant  was  its  employee. 

In  considering  the  agency’s  petition, 
the  Board  discussed  the  history  of 
NOICC,  noting  that  it  was  an  interagen- 
cy committee  jointly  funded  by  the  De- 
partment of  Education  and  the  Depart- 
ment of  Labor.  The  Board  pointed  out 
that  the  Department  of  Labor’s  annual 
appropriation  for  NOICC  was  contained 
in  the  budget  of  the  Office  of  Employ- 
ment and  Training  Administration  (ETA) 
and  that  NOICC  independently  used  the 
allocated  funds.  A Technical  Steering 


2 


Group  made  up  of  representatives  from 
the  two  participatng  agencies  acted  as  a 
board  of  directors  for  NOICC,  and  an  ex- 
ecutive director — selected  by  the  Tech- 
nical Steering  Group — and  an  adminis- 
trative employee  handled  day-to-day 
operations.  The  Board  noted,  however, 
that  NOICC  personnel  were  included  in 
the  ETA  staff  ceiling  and  that  the 
salaries  of  these  personnel  were  paid  by 
ETA  funds. 

The  Board  stated  that  the  Office  of  Ed- 
ucation provided  space  and  communica- 
tion to  NOICC,  while  ETA  contributed 
personnel  services — including 
recruitment,  training,  and  records 
maintenance — on  a reimbursable  basis. 

In  1978,  the  two  agencies  asked  the 
former  Civil  Service  Commission  (CSC) 
to  clarify  the  status  of  NOICC.  The  CSC 
determined  that  NOICC  was  not  an  inde- 
pendent agency,  but  under  partial  con- 
trol of  the  two  agencies. 

Addressing  appellant’s  situation,  the 
Board  noted  that  the  vacancy  announce- 
ment advertising  his  position  had  indi- 
cated that  the  job  was  in  “ETA, 
NOICC.”  However,  three  members  of 
the  Technical  Steering  Group  approved 
appellant’s  appointment.  In  conducting 
the  RIF,  the  agency  treated  NOICC  em- 
ployees as  ETA  employees  assigned  to 
NOICC.  Consequently,  appellant — af- 
fected by  the  RIF — was  “bumped”  by  an 
ETA  employee  with  greater  retention 
rights,  was  separated  from  his  position, 
and  was  rehired  at  a lower  grade  and  sal- 
ary through  the  agency’s  displaced  em- 
ployee program. 

The  Board  considered  whether  the 
agency  placed  appellant  in  the  proper 
competitive  area  when  it  applied  RIF 
procedures.  Noting  that  according  to  5 
C.F.R.  § 351.402(b),  a competitive  area 
includes  those  parts  of  an  agency  in 
which  employees  are  assigned  under  a 
“single  administrative  authority,”  the 
Board  determined  that  NOICC  consti- 
tuted its  own  “single  administrative  au- 
thority.” Pointing  out  that  NOICC  was 
independently  responsible  for  the  funds 
it  received  from  the  two  agencies  and 
that  the  Technical  Steering  Group  had 
the  authority  to  select  key  personnel,  the 
Board  stated  that  the  agency’s  control 
over  NOICC  was  limited.  The  Board 
stated  that  even  though  ETA  provided 
personnel  services  to  NOICC,  it  could 
not  find  that  NOICC  employees  were  un- 
der the  same  administrative  authority  as 
ETA  employees.  Moreover,  the  Board 
noted  that  the  Department  of  Education 
did  not  consider  NOICC  a part  of  ETA 
and  requested  that  the  Department  of 
Labor  remove  NOICC  from  the  competi- 
tive area.  The  Board  found  that  the 
agency  usurped  the  Technical  Steering 
Group’s  authority  regarding  the  hiring  of 


certain  personnel.  It  found  that  the  agen- 
cy wrongly  placed  appellant’s  position  in 
NOICC  in  the  ETA  competitive  area. 
Therefore,  the  Board  affirmed  the  initial 
decision  as  modified,  ordering  the  agency 
to  cancel  appellant’s  separation. 


SPECIAL  COUNSEL 

Special  Counsel  v.  Gary  I). 
Morgan 

HQ12068210028 
October  26,  1983 

16.250,  16.253,  16.2531 

When  the  Special  Counsel  charged  re- 
spondent, a Forest  Service  employee, 
with  active  participation  in  partisan  poli- 
tics, the  case  went  before  a Board  admin- 
istrative law  judge  (ALJ).  The  parties 
reached  a settlement  agreement  which 
provided  that  respondent  would  accept  a 
30-day  suspension  in  lieu  of  removal.  As 
a result  of  the  agreement,  respondent 
filed  a “Request  for  Flexibility  in  As- 
signment of  Suspension  Days”  asking 
permission  for  his  supervisor  to  assign 
the  suspension  days. 

In  a recommended  decision,  the  ALJ 
found  that  respondent  violated  the  Hatch 
Act  when  he  was  elected  a delegate  to 
the  County  Republican  Assembly  and 
subsequently  elected  an  alternate  dele- 
gate to  the  Republican  State  Assembly. 
However,  th  ALJ  found  respondent’s  re- 
moval unwarranted  because  respondent 
did  not  know  that  his  activities  were  ille- 
gal. The  ALJ  found  the  30-day  suspen- 
sion an  appropriate  penalty  under  the 
circumstances. 

The  ALJ  addressed  respondent’s  re- 
quest for  flexibility  in  carrying  out  the 
suspension  penalty,  first  discussing  the 
removal  penalty  in  cases  of  Hatch  Act  vi- 
olation. He  found  that  the  Board’s  deci- 
sion in  Special  Counsel  v.  Dukes , Dock- 
et No.  HQ120600020  (October  29,  1981), 
required  that  the  penalty  provisions  of  5 
U.S.C.  § 7325 — which  call  for  removal 
unless  the  Board  votes  unanimously  that 
such  penalty  is  unwarranted — be  closely 
observed.  The  ALJ  added  that  in  Dukes , 
the  Board  stated  that  it  was  bound  by 
the  statutory  minimum  penalty — a sus- 
pension of  not  less  than  30  days — and 
that  it  had  no  “. . . leeway  when  faced 
with  a specific  statutory  constraint.”  The 
ALJ  concluded  that  even  if  the  Board 
had  the  authority  to  grant  respondent’s 
request  for  flexibility  in  assignment  of 
suspension  days,  respondent  provided  no 
persuasive  reason  for  granting  the  re- 
quest. Therefore,  he  denied  the  request. 

The  Board  noted  that  it  dismissed  the 


Dukes  case  by  order  of  September  21. 
1983  and  stated,  therefore,  that  -uch 
case  now  provided  no  basis  for  consider- 
ing the  Board’s  authority  under  § 7325  to 
impose  an  alternate  penalty.  However,  it 
pointed  out  that  respondent’s  request  for 
a flexible  suspension  did  raise  for  consid- 
eration the  issue  of  what  discretion  the 
Board  has  in  executing  the  minimum 
penalty  under  S 7325. 

The  Board  discussed  the  legislative 
history  of  the  minimum  penalty,  noting 
that  Congress  had  originally  viewed  the 
participation  of  Federal  employees  in 
partisan  politics  as  an  offense  deserving 
removal.  The  Board  added  that  its  pred- 
ecessor, the  Civil  Service  Commission 
(CSC),  was  denied  any  choice  of  penalty. 
Although  Congress  later  amended  the 
Hatch  Act  to  provide  that  the  CSC  could, 
by  unanimous  vote,  reduce  the  penalty  to 
a 30-day  suspension,  the  Board  noted 
that  Congress  clearly  showed  reluctance 
to  permit  CSC  discretion  in  choosing 
penalties.  The  Board  added  that  the  Civil 
Service  Reform  Act  of  1978  included  no 
change  in  authority  regarding  the  mini- 
mum penalty.  Further,  it  noted  that 
Congress  rejected  a proposal  to  revise 
the  Hatch  Act  to  give  the  Board  com- 
plete discretion  in  imposing  penalties. 

In  considering  respondent’s  request 
for  a flexible  suspension,  the  Board  not- 
ed that  the  agency’s  support  of  respond- 
ent’s request  reflected  its  intention  to 
choose  to  suspend  respondent  on  days 
when  the  agency  did  not  need  him  to  per- 
form his  duties.  However,  the  Board 
stated  that  the  “potential  effect  on  the 
agency  is  not  determinative  of  the 
Board’s  penalty  authority.”  The  Board 
also  noted  respondent’s  contention  that 
his  loss  of  salary  would  be  the  same 
whether  he  served  the  30-day  suspension 
consecutively  or  intermittently.  It  fur- 
ther noted  that  the  statute  did  not  speci- 
fy that  the  minimum  penalty  must  be 
served  on  consecutive  days.  The  Board 
stated,  however,  that  Congress,  in 
choosing  suspension  as  the  penalty,  in- 
tended that  the  consequences  of  the  pen- 
alty be  more  than  loss  of  salary.  The 
Board  suggested  that  removal  of  the  em- 
ployee from  the  worksite  was  a visible 
sign  that  he  was  penalized  and  was  the 
means  to  deprive  him  of  decision-making 
authority.  The  Board  stated  that  having 
an  employee  serve  his  suspension  days 
intermittently  would  preclude  some  of 
the  effects  that  Congress  intended. 

Therefore,  the  Board  concluded  that  it 
could  not  read  into  the  statute  the  au- 
thority to  vary  the  terms  of  the  minimum 
penalty.  The  Board  found  that  respond- 
ent violated  the  Hatch  Act,  but  the 
Board  members  voted  unanimously  that 
appellant’s  offense  did  not  warrant  his 
removal.  Although  the  Board  found  a 


30-day  suspension  an  appropriate  penal- 
ty, it  denied  respondent’s  request  for 
flexibility  in  serving  the  suspension 
days. 
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Alice  M.  Jorgensen  v.  Depart- 
ment of  the  Air  Force* 

CH07528310719 
October  7,  1983 

Appellant  was  removed  for  unauthor- 
ized absence.  During  the  appeals  arbitra- 
tion process,  representatives  for  the 
agency  and  appellant  filed  a written 
agreement  with  the  Board’s  regional  of- 
fice, cancelling  the  removal  and  changing 
the  agency  records  to  show  that  appel- 
lant resigned  for  medical  reasons.  The 
agreement  also  indicated  that  appellant 
wished  to  withdraw  her  appeal.  Finding 
that  the  settlement  agreement  was  law- 
ful and  entered  into  freely  by  the  parties, 
the  arbitrator  dismissed  the  appeal. 

Arbitrator:  Gregory  A.  Miksa 


Charles  K.  Lewis  v.  Depart- 
ment of  the  Navy 

SF075283 10898 
October  14,  1983 

Appellant,  a machinist,  was  suspended 
for  30  days  for  disorderly  conduct,  for  in- 
subordination, and  for  damaging  govern- 
ment property.  According  to  the  agency, 
the  offenses  took  place  on  March  31, 
1983,  when  appellant  shoved  his  foreman 
during  a discussion  about  his  absence, 
disobeyed  an  order  from  another  foreman 
to  remain  in  his  workplace,  and  then 
damaged  a gear  on  his  lathe  in  a fit  of  an- 
ger. The  agency  contended  also  that  on 
April  18,  1983,  appellant  threatened  his 
foreman. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  arbitrator 
found  the  testimony  offered  by  agency 
witnesses  more  credible  than  appellant’s 
testimony.  The  arbitrator  pointed  out 
that  regarding  the  March  31  incident 
with  his  foreman,  appellant  first — in  his 
reply  to  the  notice  of  proposed 
removal — stated  that  he  suggested  that 
he  and  his  foreman  settle  the  matter  man 
to  man.  However,  in  his  testimony,  he 
denied  making  such  a statement.  Appel- 

‘For  an  explanation  of  the  appeals  arbitration  pro- 
gram, see  the  combined  June  and  July  1983  issue  of 
The  Digest  (volume  3.  numbers  9 and  10). 


lant  also  first  stated  that  the  other  fore- 
man told  him  not  to  leave  the  work  area 
but  later  claimed  that  he  did  not  hear  the 
order. 

The  arbitrator  further  found  appel- 
lant’s explanation  of  why  he  struck  the 
gear  with  the  hammer — to  assure  its 
alignment — unbelievable.  The  arbitrator 
concluded  that  appellant  must  have  in- 
tended to  damage  the  part  because  he 
used  the  hard  steel  handle  of  the  hammer 
rather  than  the  soft  babbitt  head.  There- 
fore, the  arbitrator  found  the  charges 
against  appellant  supported. 

The  arbitrator  addressed  appellant’s 
contention  that  the  penalty  of  a 30-day 
suspension  was  harsh  and  in  violation  of 
the  agency’s  negotiated  agreement  with 
the  union.  Such  agreement  required  that 
the  agency  impose  progressive  disci- 
pline. The  arbitrator  noted  that  appel- 
lant had  no  previous  disciplinary  record, 
that  he  had  over  25  years  of  service  with 
the  agency,  and  that  statements  from 
coworkers  praised  appellant  as  a good 
worker.  However,  the  arbitrator  also 
noted  that  appellant’s  superiors  testified 
that  in  the  past  appellant  had  used  abu- 
sive and  disrespectful  language  in  speak- 
ing to  his  supervisors,  that  he  had  previ- 
ously threatened  a supervisor,  and  that 
some  supervisors  had  complained  about 
appellant’s  belligerence. 

Regarding  the  use  of  progressive  disci- 
pline as  required  by  the  agency-union 
agreement,  the  arbitrator  stated  that  ap- 
pellant had  been  counseled  repeatedly 
for  his  bad  attitude  toward  supervision. 
Further,  the  arbitrator  pointed  out  that 
the  agency’s  table  of  penalties  called  for 
penalties  ranging  from  reprimand  to  re- 
moval for  offenses  like  appellant’s.  The 
arbitrator  found  the  penalty  imposed  in 
appellant’s  case  appropriate  and  there- 
fore affirmed  the  agency’s  action. 

Arbitrator:  Francis  Lee 


Leonard  Redira  v.  Department 
of  the  Navy 
SF07528310918 
October  14,  1983 

Appellant — charged  with  unauthorized 
absence  from  October  24,  1980  to  June 


15,  1983  and  with  failure  to  follow  in- 
structions about  requesting  leave — was 
removed  from  his  position  of  marine  ma- 
chinery mechanic. 

Appellant  contended  that  he  was  ab- 
sent because  of  a mental  disability  which 
began  when  he  ate  brownies  laced  with 
drugs.  He  stated  that  the  brownies  made 
him  dizzy  and  sleepy,  affected  his  breath- 
ing, and  resulted  in  his  hospitalization. 
According  to  the  record,  several  other 
agency  employees  also  ate  the  brownies 
and  became  sick  but  only  suffered  tempo- 
rary discomfort. 

The  arbitrator  reviewed  the  medical 
evidence  of  record,  including  appellant’s 
medical  record  from  the  agency  dispen- 
sary. Although  the  dispensary  record 
confirmed  appellant’s  illness  the  day  he 
ate  the  brownies,  the  arbitrator  could 
not  find  that  this  evidence  justified  ap- 
pellant’s two  and  one-half  year  absence. 
Further,  the  arbitrator  pointed  out  that 
the  report  of  Dr.  Thomas  Sakoda  stated 
that  a neurologic  evaluation  revealed 
that  appellant  had  no  medical  disorder 
and  that  he  should  be  able  to  return  to 
work.  The  arbitrator  added  that  Dr. 
Frank  Boruch’s  statement  which  indi- 
cated that  appellant  was  incapable  of  re- 
porting to  work  was  unsubstantiated. 

The  arbitrator  addressed  the  charge 
that  appellant  did  not  properly  request 
leave  or  provide  medical  documentation 
of  his  illness.  Although  appellant  con- 
tacted the  agency  in  December  1982  after 
he  received  a letter  ordering  him  to  re- 
turn to  work,  there  was  no  indication 
that  appellant  kept  in  touch  with  the 
agency  regarding  his  illness.  Moreover, 
appellant  admitted  that  he  never  in- 
formed the  agency  that  he  had  mental 
problems.  The  arbitrator  noted  the  testi- 
mony of  an  agency  witness  which  indi- 
cated that  agency  regulations  require  an 
employee  to  call  in  the  first  day  he  is  ill 
and  to  call  the  agency  every  Monday 
thereafter  if  the  illness  persists.  The  ar- 
bitrator also  pointed  out  that  the  agency 
tried — but  was  unable — to  reach  appel- 
lant at  his  home. 

The  arbitrator  found  appellant’s  lack  of 
contact  with  the  agency  unreasonable. 

He  also  concluded  that  appellant,  an 
agency  employee  for  several  years,  must 
have  known  about  the  agency’s  require- 
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merits  for  requesting  leave.  Therefore, 
the  arbitrator  affirmed  appellant’s 
removal. 

Arbitrator:  Francis  Lee 

Aisha  Shaheed  v.  Veterans 
Administration 

CH075283 10609 
October  26,  1983 

The  agency  removed  appellant  for 
issuing  a complaint  against  her  supervi- 
sors, accusing  them  of  violating  ethical 
standards  in  an  employment  dispute. 
During  the  appeals  arbitration  process, 
appellant  and  her  representative  sub- 
mitted a letter  to  the  Board’s  regional  of- 
fice requesting  withdrawal  of  her  appeal. 
The  arbitrator  dismissed  the  appeal  as 
requested. 

Arbitrator:  Gregory  A.  Miksa 


William  C.  Sullivan  v.  Depart- 
ment of  Labor 

CH043283 10648 
October  7,  1983 

The  agency  removed  appellant,  an 
equal  employment  opportunity  specialist, 
for  failing  to  satisfy  one  of  the  critical  el- 
ements of  his  position.  Appellant  con- 
tended that  the  agency  discriminated 
against  him  because  of  a handicap — im- 
paired vision  caused  by  removal  of  a cat- 
aract and  the  lens  of  appellant’s  right 
eye. 

According  to  the  record,  appellant  first 
informed  his  supervisor  that  he  had  cata- 
racts in  March  1982  when  appellant  expe- 
rienced difficulty  in  conducting  on-sight 
investigations  required  in  his  job.  Begin- 
ning in  June  1982,  the  agency  gave  ap- 
pellant three  performance  improvement 
plans  and  the  three  90-day  periods  in 
which  to  improve.  However,  according  to 
the  agency’s  ratings,  appellant’s  per- 
formance declined  from  “minimally  satis- 
factory” in  the  first  90-day  period  to 
“unacceptable”  in  the  subsequent  90-day 
periods.  While  working  under  the  per- 
formance improvement  plans,  appellant 
had  eye  surgery. 

Appellant  contended  that  by  June 
1982,  his  eyesight  all  but  precluded  him 
from  doing  his  job.  He  testified  that  he 
had  great  difficulty  adjusting  to  the  re- 
placement lens  with  which  he  was  fitted 
in  December  1982  and  that  he  did  not  ful- 
ly adjust  to  the  lens  until  after  May  1983. 
Appellant  testified  that  he  could  only  do 
on-site  investigations  when  someone  else 
provided  transportation  and  that  he  had 


great  difficulty  reading  the  manuals  and 
forms  required  in  his  job.  He  also  said 
that  his  coworkers  helped  him  by  reading 
aloud  to  him  and  by  escorting  him  around 
the  building  where  he  worked.  Appellant 
pointed  out  that  he  had  asked  his  super- 
visor for  a dictating  machine  but  was  told 
that  none  was  available.  Testimony  from 
appellant’s  wife,  coworkers  and  ophthal- 
mologist supported  appellant’s 
testimony. 

Appellant’s  supervisor  testified  that  he 
knew  of  appellant’s  difficulty  adjusting  to 
the  replacement  lens  but  also  claimed 
that  appellant  told  him  he  had  no  prob- 
lems seeing  or  reading.  He  also  noted 
that  appellant  did  not  mention  vision 
problems  in  the  progress  reports  he  sub- 
mitted. Further,  the  supervisor  con- 
tended that  appellant’s  attitude  changed 
just  before  the  third  performance  im- 
provement plan  was  instituted  and  that 
appellant’s  unacceptable  performance  re- 
sulted from  his  unwillingness  to  do  his 
work. 

Although  the  arbitrator  determined 
that  appellant  failed  to  meet  performance 
standards,  she  found  that  he  was  a 
"handicapped  person”  under  29  C.F.R. 

§ 1613.702(a).  The  arbitrator  stated  that 
appellant’s  handicap  should  have  been 
readily  apparent  to  the  agency.  Since  the 
agency  neither  offered  appellant  reason- 
able accommodation  for  his  handicap,  nor 
demonstrated  that  a reasonable  accom- 
modation would  bring  hardship  to  the 
agency’s  operation,  the  arbitrator  found 
that  appellant  proved  his  claim  of  dis- 
crimination. Therefore,  she  ordered  the 
agency  to  cancel  appellant’s  removal. 

Aribtrator:  Joan  M.  Pucillo 


Arthur  Williams  v.  General 
Services  Administration 

CH07528310667 
October  7,  1983 

Appellant  was  removed  from  his  posi- 
tion of  warehouse  worker  for  taking  gov- 
ernment property  from  the  agency.  He 
admitted  to  the  Circuit  Court  of  Cook 
County  that  he  had  unauthorized  posses- 
sion of  six  padlocks  belonging  to  the 
United  States  Government.  As  a result, 
the  court  ordered  that  appellant  undergo 
one  year  of  supervision  and  pay  a fine. 
Although  the  record  indicated  that  other 
agency  employees  were  charged  with  of- 
fenses like  appellant’s,  the  other  employ- 
ees were  suspended  rather  than 
terminated. 

The  arbitrator  noted  that  the  agency 
deciding  official  testified  that  he  consid- 
ered appellant’s  infraction  serious  and  an 
indication  that  appellant  could  not  be 


trusted.  On  the  other  hand,  appellant- 
supervisor  testified  that  appellant  was  a 
dedicated,  above-average  employee  who 
could  likely  be  rehabilitated. 

The  arbitrator,  reviewing  the  removal 
penalty  in  light  of  Douglas  v Veterans 
Administration,  5 MSPB  313  (1981),  con- 
sidered the  seriousness  of  appellant’s  of- 
fense and  how  the  offense  affected  the 
agency’s  trust  in  appellant.  Moreover,  he 
considered  appellant’s  past  record  and 
how  appellant’s  removal  compared  with 
actions  the  agency  had  taken  in  the  past 
for  similar  offenses.  Although  the  arbi- 
trator found  the  charge  against  appellant 
extremely  serious,  he  determined  that 
the  facts  of  the  case  called  for  a lesser 
penalty.  The  arbitrator  noted  that  appel- 
lant had  not  lost  the  trust  of  his  immedi- 
ate supervisor  and  that  the  agency  had 
continued  to  employ  at  least  four  persons 
who  had  stolen  government  property.  He 
also  pointed  out  that  the  agency’s  penal- 
ty guide  provided  for  a lesser  penalty 
than  removal  when  the  value  of  the  prop- 
erty in  question  is  small  and  restitution 
is  made.  Since  appellant’s  case  met  those 
conditions — and  since  appellant  had  a 
good  work  record — the  arbitrator  found 
a 60-day  suspension  to  be  the  maximum 
reasonable  penalty.  He  therefore  di- 
rected the  agency  to  cancel  the  removal 
and  substitute  a suspension. 

Arbitrator:  Victor  M.  Russell 
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Devine  v.  Nutt,  No.  83-589  (Fed. 
Cir.  September  22,  1983) 

4.300,  7.110,  7.112,  7.115,  7.1153 

Respondent,  Allison  E.  Nutt,  issued 
an  arbitration  award  that  mitigated  the 
General  Services  Administration’s  (GSA) 
removals  of  grievants  Wilson  and  Rogers 
to  two-week  suspensions  without  pay. 
The  penalties  were  mitigated  even 
though  Arbitrator  Nutt  found  that  the 
grievants  committed  acts  of  wrongdoing 
that  included  falsification  of  records,  at- 
tempting to  conceal  activities  of  record 
and  the  use  of  a government  vehicle  for 
nonofficial  purposes.  The  Office  of  Per- 
sonnel Management  (OPM)  requested 
that  the  arbitrator  reconsider  the  award. 
The  request  was  denied. 

Pursuant  to  5 U.S.C.  § 7703(d),  Donald 
Devine,  Director  of  OPM,  petitioned  the 
court  to  review  and  reverse  the  arbitra- 
tion award.  In  addition  to  the  arbitrator, 
the  American  Federation  of  Government 
Employees  and  GSA  were  named  as 
respondents. 

After  finding  that  OPM’s  petition  for 
judicial  review  was  timely  filed,  the 
court  exercised  its  discretion  to  grant 
the  request  to  review.  It  held  that  the 
“harmful  error”  standard  which  is  re- 
quired by  statute  to  be  applied  in  the 
Merit  Systems  Protection  Board’s  review 
of  agency  adverse  actons,  see  5 U.S.C. 

§ 7701(c)(2)(A)  (1982),  must  also  be  uti- 
lized in  adverse  action  arbitration.  The 
court  found  that  in  mitigating  the  penal- 
ties, the  arbitrator  properly  considered 
GSA’s  violation  of  a collective  bargaining 
agreement  as  it  related  to  the  rights  of 
the  union.  The  court  so  found  notwith- 
standing its  observation  that  the  viola- 
tion did  not  personally  prejudice  the 
grievants.  The  court  affirmed  the  award 
for  Wilson  after  finding  that  it  did  not 
controvert  any  civil  service  law  or  regu- 
lation. However,  it  modified  the  award 
for  Rogers  who  was  charged  with  the  un- 
authorized use  of  a government  vehicle. 
As  31  U.S.C.  § 1349(b)  (1982)  provides 
that  “(an)  . . . employee  who  willfully 
uses”  a government  vehicle  for  unauthor- 
ized purposes  “shall  be  suspended  for  at 
least  one  month  . . .,”  the  court  adjusted 


the  penalty  for  Wilson  from  a two-week 
suspension  to  a 30-day  suspension. 

Otto  H.  Lizut  v.  Department  of 
the  Army,  No.  83-786  (Fed. 

Cir.)  September  28,  1983 

1.110,  6.660,  15.132 

The  Federal  Circuit  affirmed  the 
Board’s  decision  in  part,  vacated  it  in 
part,  and  remanded  the  case  to  the 
Board  for  further  consideration. 

Petitioner,  a civilian  engineer  until  his 
removal  in  January  1981,  began  to  exhib- 
it behavioral  and  performance  problems 
between  1977  and  1979.  Based  on  obser- 
vations of  petitioner’s  behavior,  agency 
officials  concluded  that  he  was  not  fit  for 
duty  and  requested  that  he  undergo  a fit- 
ness for  duty  examination. The  results  of 
the  examination  showed  no  organic  prob- 
lem but  the  examining  physician  recom- 
mended that  petitioner  undergo  a psychi- 
atric examintion.  Petitioner  was 
returned  to  duty  but  he  refused  to  sub- 
mit to  a psychiatric  examination.  When 
petitioner’s  conduct  on  the  job  worsened 
and  his  performance  suffered,  the  agency 
processed  his  removal. 

The  Board’s  presiding  official  found,  on 
appeal,  that  the  agency  had  reason  to  be- 
lieve that  the  petitioner  was  mentally 
disabled  and  was  thus  obligated  by  law 
and  regulation  to  apply  for  disability  re- 
tirement in  his  behalf  rather  than 
remove  him.  Accordingly,  the  pre- 
siding official  reversed  the  removal 
action.  The  agency  petitioned  the  Board 
for  review  of  the  lower  level  decision  but 
the  Board  found  nothing  in  the  record  to 
substantiate  a finding  that  petitioner  was 
mentally  disabled  or  that  the  agency  had 
reason  to  “uncontrovertibly”  so  con- 
clude. Rather,  the  Board  noted  that  a 
reasonable  person  could  interpret  peti- 
tioner’s behavior  as  a poor  attitude  cou- 
pled with  a disagreeable  temperament. 
The  Board  concluded  that  the  agency 
was  under  no  obligation  to  apply  for  disa- 
bility retirement  on  the  petitioner’s  be- 
half and  reversed  the  initial  decision. 

In  its  consideration  on  appeal,  the 
court  noted  that  the  Board’s  interpreta- 


tion of  5 C.F.R.  § 831.1203(c)(1)  tied  the 
agency’s  obligation  to  file  for  disability 
retirement  on  an  employee’s  behalf  to 
uncontroverted  knowledge  that  a mental 
condition  is  the  cause  of  the  employee’s 
disability.  The  court’s  own  interpretation 
of  §831. 1203(c)(1)  differed.  The  court 
found  that  the  agency’s  obligation  to  file 
for  disability  retirement  in  an  employee’s 
behalf  arises  when  the  agency  has  “rea- 
son to  believe”  that  the  disability  is  the 
result  of  mental  disease  or  injury  not  due 
to  vicious  habits,  intemperance,  or  will- 
ful misconduct.  The  court  went  on  to  say 
that  only  the  Office  of  Personnel  Man- 
agement (OPM),  not  the  employing  agen- 
cy, can  decide  whether  disability  retire- 
ment is  appropriate — and  then  only  after 
the  agency  files  an  application  for  disa- 
bility retirement  on  the  employee’s 
behalf. 

Consequently,  the  employing  agency 
must  act  on  less  certainty  than  OPM  in 
forming  its  opinion  on  which  its  obliga- 
tion to  file  arises.  The  “reason  to  be- 
lieve” standard,  the  court  said,  is  an  ap- 
propriate test  to  determine  if  the  agency 
has  an  obligation  to  file  on  an  employee’s 
behalf. 

In  considering  the  Board’s  finding  that 
nothing  in  the  record  supported  a conclu- 
sion of  mental  disability  in  preference  to 
willful  misconduct,  the  court  pointed  out 
the  fact  that  the  agency  itself  recom- 
mended and  ordered  both  physical  and 
psychiatric  exams  after  having  reason  to 
believe  that  the  requirements  of 
§ 831.1203(c)(1)  were  satisfied.  In  order 
to  do  so,  the  court  noted,  the  record 
must  contain  the  necessary  supportive 
evidence. 

The  court  found  it  necessary  to  vacate 
the  Board’s  decision  rather  than  to  re- 
verse it  because  the  agency’s  obligation 
to  file  for  disability  retirement  on  an  em- 
ployee’s behalf  arises  only  after  the  re- 
quirements of  both  § 831.1203(c)(1)  and 
(c)(2)  are  met.  Since  the  record  contained 
no  evidence  that  the  agency  found  no 
suitable  position  vacant  for  which  the  pe- 
titioner was  qualified  and  willing  to  ac- 
cept in  lieu  of  retirement,  the  court  was 
unable  to  decide  if  the  agency  was  obli- 
gated to  file  the  application  in  his  behalf. 
Accordingly,  the  case  was  remanded  to 
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the  Board  for  a decision  on  whether  the 
(c)(2)  requirements  had  been  met. 

The  court  refused  to  consider  petition- 
er’s allegations  that  the  agency  failed  to 
promote  him  or  to  process  an  early  re- 
tirement, since  he  had  failed  to  exhaust 
his  administrative  remedies  on  these  is- 
sues. The  court  did  affirm  the  Board’s 
finding  that  reprisal  was  not  a motive  in 
the  agency’s  actions. 
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NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 


MAJOR  TOPICS  AND  SCOPE 
NOTES 

T opie 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure ( 10. 000000),  and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are  lo- 
cated in  Remedies  ( U. 000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which 
the  Board  has  considered  constitutional 
aspects  of  cases  before  it.  Included  are 
claims  pursuant  to  specific  constitutional 
provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as 
the  right  to  privacy.  Constitutional 
claims  relative  to  discrimination  are  in 
Disc  rim  i n ation  ( 3. 000000 ) . 


3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  prohibited 
discrimination  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  Also  includ- 
ed are  cases  relating  to  affirmative  ac- 
tion and  disparate  treatment  of  similarly 
situated  employees.  Questions  of  evi- 
dence, jurisdiction,  practice  and  proce- 
dure, and  remedial  action  in  discrimina- 
tion cases  are  referenced  in  Evidence 
(It. 000000).  Jurisdiction  (6.000000), 
Practice  and  Procedure  (10.000000),  and 
Remedies  ( llt.OOOOOO) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard  in 
the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing 
the  Board’s  interpretation  of  such  bur- 
dens are  also  included  here. 

5.000000  Freedom  of  Information,  Pri- 
vacy, and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service  Reform 
Act  of  1978,  as  well  as  cases  dealing  with 
issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to 
certain  entities,  this  topic  includes  cases 
dealing  with  jurisdictional  questions  par- 
ticularly related  to  such  entities.  Includ- 
ed also  are  Board  cases  dealing  with  its 
enforcement  power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is  cov- 
ered under  Retirement  (15.000000) . 

7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 


procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related  Ac- 
tions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof  under 
Chapter  43,  where  performance  apprais- 
al systems  have  been  implemented.  Also 
included  are  cases  dealing  with  perform- 
ance appraisal  actions  under  Chapter  75, 
where  Chapter  43  appraisal  systems 
have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 

11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which  the 
Board  has  interpreted  these  provisions 
and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
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agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000). 

17.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


OUTLINE  OF  TOPICS 

(With  Key  Numbers) 

1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110 

Removal 

1.361 

Abuse  of  Authority 

1.111 

Involuntary  Resignation  or  Retirement 

1.3611 

Sexual  Harassment 

1.120 

Suspension  for  more  than  14  days 

1.3612 

Prohibited  Discrimination 

1.121 

Enforced  Leave 

1.362 

Conflict  of  Interest 

1.130 

Reduction  in  Grade 

1.363 

Insubordination 

1.131 

Involuntary  Demotion 

1.3631 

Refusal  to  Accept  Reassignment 

1.140 

Reduction  in  Pay 

1.364 

Gross  Waste 

1.150 

Furlough  of  30  days  or  less 

1.365 

Creation  of  Danger  to  Public  Health  and  Safety 

1.160 

Adverse  Action  by  Office  of  Personnel 

1.366 

Insolence 

Management 

1.3661 

Abusive  Language 

1.367 

Violence 

1.368 

Unauthorized  Activities 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.369 

“Failure  to”  Charges 

1.370 

Charges  Related  to  Off-Duty  Conduct 

1.210 

Suspension  for  less  than  14  days 

1.371 

Efficiency  of  the  Service 

1.220 

Letter  of  Reprimand 

1.3711 

Nexus 

1.230 

Actions  Based  on  Unacceptable  Performance 

1.380 

Classification  and  Qualifications  Requirements 

1.231 

Denial  of  Within-Grade  Step  Increase 

1.390 

Performance  Related 

1.232 

Reduction  in  Grade 

1.233 

Removal 

1.240 

Reduction  in  Force 

1.400  Board  Consideration  of  Penalties 

1.250 

Reduction  in  Rank 

1.410 

Mitigation  of  Penalty 

1.420 

Prior  Disciplinary  Record 

1.300  Substantive  Charges 

1.430 

Disparate  Treatment  of  Similarly  Situated 

Employees 

1.310 

Attendance  Related 

1.311 

Absence  Without  Leave 

1.312 

Abuse  of  Leave 

1.500  Procedural  Rights  In  Adverse  Actions 

1.313 

Tardiness 

1.314 

Efficiency  of  the  Service — Attendance 

1.510 

Notice 

1.315 

Unlawful  Labor  Strikes 

1.511 

Crime  Provision 

1.3151 

Air  Traffic  Controllers — 1981  PATCO  Strike 

1.512 

Emergency  Suspension  During  Notice  Period 

1.3152 

Other  Strikes  (Non-1981  ATC) 

1.513 

Reasons 

1.320 

Alcohol  and  Drug  Related 

1.520 

Reply 

1.321 

On-Duty  Conduct 

1.521 

Written  Reply 

1.322 

Off-Duty  Conduct 

1.522 

Oral  Reply 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug 

1.530 

Review  of  Materials  on  Which  Action  Based 

Related 

1.540 

Right  to  Representation 

1.330 

Criminal  Conduct 

1.550 

Proposing  and  Deciding  Official 

1.331 

On-Duty  Conduct 

1.560 

Appeal  to  Merit  Systems  Protection  Board 

1.3311 

Criminal  Charges 

1.561 

Burden  of  Proof 

1.3312 

Criminal  Conviction 

1.562 

Efficiency  of  the  Service — Generally 

1.3313 

Acquittal 

1.570 

Decision 

1.332 

Off-Duty  Conduct 

1.3321 

Criminal  Charges 

1.600  Defenses 

1.3322 

Criminal  Conviction 

1.3323 

Acquittal 

1.610 

Stale  Charges 

1.340 

Dishonest  Work  Related  Conduct 

1.620 

Mental  Condition 

1.341 

Bribery 

1.630 

Animus 

1.342 

Embezzlement 

1.640 

Coercion  or  Duress 

1.343 

Falsification 

1.650 

Affirmative  Defenses 

1.3431 

Medical  Records 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

2.000000  Constitutionality 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 

2.100  Due  Process 

Property 

1.346 

Malfeasance  in  Office 

2.110 

Liberty  Rights  or  Interest 

1.350 

Prohibited  Political  Activity 

2.120 

Property  Rights  or  Interest 

1.360 

Other  Work  Related  Charges 

2.130 

Requisite  Administrative  Procedures 
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2.200  Criminal  Constitutional  Considerations 


4.000000  Evidence 


2.210 

Self- Incrimination 

4.100  Admissibility 

2.220 

Right  to  Counsel 

2.230 

Double  Jeopardy 

4.110 

Prehearing  Evidence 

2.240 

Search  and  Seizure 

4.111 

Admissions 

4.112 

Affidavits 

2.300  First  Amendment  Freedoms 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

2.310 

Freedom  of  Speech 

4.1132 

Interrogatories 

2.311 

Relation  to  Efficiency  of  the  Service 

4.1133 

Documents 

2.3111 

Defamation 

4.114 

Best  Evidence 

2.312 

Balancing  Test 

4.115 

Polygraphs 

2.313 

Mixed  Motive 

4.116 

Handwriting 

2.320 

Freedom  of  Religion 

4.120 

Testimony 

2.321 

Relation  to  Efficiency  of  the  Service 

4.121 

Relevancy 

2.3211 

Free  Exercise 

4.122 

Materiality 

2.3212 

Establishment 

4.123 

Privileged  Matters 

4.124 

Hearsay 

2.400  Right  To  Privacy 

4.125 

Credibility 

4.126 

Perjury 

3.000000  Discrimination 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

3.100  Prohibited  Discrimination 

4.129 

Opinion 

4.130 

Official  Notice 

3.110 

Age  Discrimination 

4.131 

Facts 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 

4.132 

Documents 

U.S.C.  631,  633a 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

4.150 

Stipulations 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

3.131 

Handicapping  Condition 

4.200  Burdens  of  Proof 

3.1311 

Physical  Disability 

3.1312 

Mental  Disability 

4.210 

Preponderance  of  the  Evidence 

3.1313 

Alcoholism  and  Drug  Abuse 

4.211 

Agency  Burden 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

4.212 

Appellant’s  Burden 

3.1321 

Reasonable  Accommodation 

4.220 

Substantial  Evidence 

3.13211 

Undue  Hardship 

4.230 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 

3.1322 

Rehabilitation 

4.240 

Reasonable  Grounds  to  Believe 

3.133 

Qualified  Handicapped  Employee 

4.250 

Burden  of  Persuasion 

3.140 

Sex  Discrimination 

4.260 

Burden  of  Going  Forward 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143 

Sexual  Preference 

4.300  Harmful  Error 

3.144 

Sexual  Harassment 

3.150 

Religious  Discrimination 

4.310 

Agency  Procedures 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C.2000e-16 

4.320 

Presiding  Official’s  Rulings 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 
Affiliation 

3.200  Disparate  Treatment  of 
Similarly  Situated  Employees 

3.300  Affirmative  Action 

5.210 

5.000000  Freedom  of  Information,  Privacy, 
and  Sunshine  Acts 

5.100  Sunshine  At 
5.200  Freedom  of  Information  Act 

Exemptions 

3.310 

3.320 

3.330 

Minorities 

Handicapped  Persons 
Women 

5.211 

Internal  Personnel  Rules  and  Practices 

5.212 

5.213 

Statutory  Exemptions 

Inter-and  Intra-Aency  Memoranda  and  Letters 

5.214 

Personnel  and  Medical  Files 
5.300  Privacy  Act 

3.400  Burdens  of  Proof 

3.410 

3.420 

3.430 

Prima  Facie  Case 

Legitimate  Non-discriminatory  Reason 
Pretext 

5.310 

5.320 

Form  of  Request 
Denial  of  Access 

5.321 

Appeal  Rights 
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6.000000  Jurisdiction 


6.100  Merit  Systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non- Appealable  Actions 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 


6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 


6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 


6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 


6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

6.720  Ripeness 


6.730  Real  party  in  Interest 

6.740  Case  or  Controversy 


6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 

7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 


7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 
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7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 


7.400  Collective  Bargaining  Agreements 

7.410  Enforcement  of  Provisions 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 
8.100  Administrative  Law  Judges 


8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  days  or  less 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/Judicial  Temperament 

8.122 

Bias 

8.200  Particular  Federal  Entities 

8.210 

United  States  Postal  Service 

8.211 

Preference  Eligibles 

8.212 

90  Day  Probationary  Period 

8.213 

Alcohol  Rehabilitation  Program 

8.220 

Postal  Rate  Commission 

8.230 

Law  Enforcement  Personnel 

8.231 

Federal  Bureau  of  Investigation 

8.240 

Intelligence  Agencies 

8.250 

General  Accounting  Office 

8.260 

Non-Appropriated  Fund  Activities 

8.270 

Government  Corporations 

8.280 

National  Guard  and  Air  Force 

8.290 

Air  Traffic  Controllers 

8.291 

PATCO  Strike  of  1981 

8.2911 

Elements 

8.29111 

Occurrence  of  Strike — Proof 

8.291111 

Official  Notice 

8.291112 

Other  Proof 

8.29112 

Lawfulness  of  Strike 

8.29113 

Participation  in  Strike — Proof 

8.291131 

Prima  P^acie  Case 

8.291132 

Additional  Proof 

8.2912 

Procedural  Rights 

8.29121 

Notice 

8.29122 

Response 

8.29123 

Suspension  During  Notice  Period 

8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  the  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

8.300  Special  Situations 

8.310 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213 

Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-appointment  Reasons 

8.3221 

Procedures 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-appointment  Reasons 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

Employees  of  District  of  Columbia 

8.380 

State  and  Local  Employees 

8.390 

Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410 

Military  Duty 

8.420 

Employment  Related  Injuries 

8.421 

Fully  Recovered  Employee 

8.4211 

Within  One  Year 

8.4212 

After  One  Year 

8.422 

Partially  Recovered  Employee 

8.4221 

Within  One  Year 

8.4222 

After  One  Year 
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8.423 

8.424 

8.425 

8.426 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


9.110 

9.111 
9.120 
9.130 
9.140 
9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 

9.220 


Right  to  Restoration 
Priority  Consideration 
Every  Effort  to  Restore 
Notice  of  Rights 

8.500  Senior  Executive  Service 

Types  of  Positions 

Career  Appointee 
Non-career  Appointee 
Limited  Term  Employee 
Limited  Emergency  Employee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 

8.600  Merit  Pay 

Transfer  of  Position  to  Merit  Pay  Status 

9.000000  Performance  Related  Actions 

9.100  Actions  Based  on  Performance 

Denial  of  Within-Grade  Increase 

Waiting  Period 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 
Employee  Participation  in  Establishment  of  Per- 
formance Standards 

Communication  of  Performance  Standards  and  Criti- 
cal Elements  to  Employees 
Employee  Performance  Evaluation 
Acceptable  Level  of  Competence  Determinations 
Recognition  and  Awards 
Assistance  in  Improving  Performance 
Opportunity  to  Demonstrate  Acceptable 
Performance 

Review  of  Performance  Appraisal  Systems  by  the 
Office  of  Personnel  Management 


9.300  Procedural  Rights  in  Actions 
Based  on  Unacceptable  Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  from  Agency  Records 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within  Grade  Increase 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights 

9.330  Burden  of  Proof 

9.331  Substantial  Evidence 

9.332  Preponderance  of  the  Evidence — Chapter  75 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

10.1111  Right  to  Hearing 

10.1112  Waiver  of  Right  to  Hearing 

10.1113  Withdrawal  of  Appeal 

10.112  Agency  Response 

10.1121  Agency  Request  for  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Deposition 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

10.119  Request  for  Witnesses 

10.120  Presiding  Official 

10.121  Duties  and  Powers 

10.1211  Discretion 

10.12111  Dismissals 

10.12112  Failure  to  Prosecute 
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10.1212 

Ruling  on  Motions 

10.2133 

Powers  of  Board 

10.12121 

Venue 

10.2134 

Board  Decision 

10.12122 

Interlocutory  Appeals 

10.2135 

Judicial  Review 

10.12123 

Continuance  or  Stay 

10.214 

Intervention 

10.1213 

Orders  of  Presiding  Officials 

10.2141 

Office  of  Personnel  Management 

10.12131 

Compliance 

10.2142 

Others 

10.1214 

Decision 

10.220 

Administrative  Law  Judge  Cases 

10.12141 

Content 

10.221 

Filing  of  Complaint 

10.12142 

Effective  Date 

10.222 

ALJ  Response 

10.12143 

Finality 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.12144 

Summary  Decision 

10.224 

Presiding  Official 

10.12145 

Recommended  Decision 

10.2241 

Administrative  Law  Judge 

10.12146 

Form 

10.2242 

Merit  Systems  Protection  Board 

10.1215 

Hearings 

10.225 

Powers  of  the  Board 

10.12151 

Postponement 

10.226 

Decision 

10.1216 

Closing  the  Record 

10.2261 

Recommended  Decision 

10.1217 

Service 

10.227 

Judicial  Review 

10.122 

Bias 

10.230 

Review  of  Rules  and  Regulations 

10.123 

Disqualification 

10.231 

Office  of  Personnel  Management 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.300 

Cases  Heard  By  Administrative  Law  Judges 

10.132 

Petition  for  Review 

10.1321 

Filing  Requirements 

10.400  Representation 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.410 

Pro  Se 

10.140 

Board  Opinion 

10.420 

Attorney 

10.141 

Content 

10.430 

Other  Representation 

10.142 

Effective  Date 

10.440 

Conflict  of  Interest 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.500  Ex  Parte  Conduct 

10.600  Substitution  of  Parties 

10.200  Original  Jurisdiction 

10.610 

Death  of  Appellant 

10.210 

Special  Counsel  Cases 

10.211 

Complaints  for  Corrective  Action 

10.2111 

Filing  of  Complaint 

10.700  Former  Adjudication 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

nary Actions 

10.710 

Res  Judicata 

10.21121 

Answer 

10.720 

Estoppel 

10.21122 

Representation 

10.21123 

Hearing 

10.800  General  Board  Powers 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.810 

Waiver  of  Board  Regulations 

10.2115 

Board  Decision 

10.811 

Untimeliness 

10.2116 

Judicial  Review 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board 

10.212 

Stays 

Orders 

10.2121 

Initial  Stay — Secton  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

11.000000  Prohibited  Personnel  Practices 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

11.000  Practices  Prohibited 

10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

11.110 

Personal  Favoritism 

10.21232 

Opportunity  for  Comment 

11.111 

Improper  Consideration  of  Employee  Information 

10.212321 

Special  Counsel 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

10.212322 

Agency 

11.113 

Forced  Withdrawal  from  Competition 

10.2124 

Powers  of  the  Board 

11.114 

Unauthorized  Employment  Preferences 

10.21241 

Initial  Stay 

11.115 

Nepotism 

10.21242 

Extension  of  Initial  Stay 

11.120 

Unauthorized  Political  Practices 

10.21243 

Indefinite  Stay 

11.121 

Political  Coercion 

10.2125 

Board  Decision 

11.122 

Political  Reprisals 

10.2126 

Judicial  Review 

11.130 

Prohibited  Discrimination 

10.213 

Hatch  Act  Procedures 

11.131 

Age 

10.2131 

Filing  of  Letter  of  Charges 

11.132 

Race,  Color  and  National  Origin 

10.2132 

Response  Rights 

11.133 

Handicapping  Condition 
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11.134 

Sex 

12.510 

Lack  of  Work 

11.135 

Religion 

12.511 

Contracting  Out 

11.136 

Marital  Status 

12.520 

Shortage  of  Funds 

11.137 

Political  Affiliation 

12.530 

Reorganization 

11.140 

Prohibited  Reprisals 

12.531 

Invalid  Reorganization 

11.141 

For  Exercising  Appeal  Rights 

12.540 

Reclassification 

11.150 

Whistleblowers 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

11.151 

Actions  against  Whistleblowers 

12.560 

Challenges  to  Bona  Fides 

11.1511 

Definition  of  Gross  Waste  of  Funds 

12.561 

Personal  Reasons 

11.1512 

Definition  of  Mismanagement 

12.562 

Job  Conditions 

11.1513 

Definition  of  Abuse  of  Authority 

11.152 

Reprisals  Against  Whistleblowers 

13.000000  Regulation  Review 

11.160 

Actions  Based  on  Non-Performance  Related 

Conduct 

11.161 

Nexus  to  Efficiency  of  the  Service 

13.100  Office  of  personnel  Management 

11.170 

Actions  in  Violation  of  Merit  Systems  Principles 

Rules  and  Regulations 

11.171 

11.172 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 

11.200  Burden  of  Proof 

13.110 

13.120 

Facial  Invalidity 
Agency  Implementation 

14.000000  Remedies 

11.210 

Definition  of  Personnel  Action 

14.100  Reinstatement 

11.220 

Authority  to  Take  Action 

14.110 

Backpay 

12.000000  Reductions  in  Force 

12.100  Actions 

14.200  Civil  Penalty 

12.110 

Assignment 

14.210 

Damages 

12.111 

Change  of  Positions  or  Reclassification 

12.112 

Grade  Retention 

12.113 

Pay  Retention 

14.300  Cease  and  Desist  Order 

12.114 

Retreat  Rights 

12.115 

Remedial  Actions 

14.400  Corrective  Action 

12.116 

Best  Offer 

12.120 

Furlough 

14.500  Attorney  Fees 

12.130 

Separation 

14.510 

Statutory  Authorization 

14.520 

Interest  of  Justice 

12.200  Retention  Standing 

14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

12.210 

Competitive  Area 

14.523 

Bad  Faith 

12.220 

Competitive  Level 

14.5231 

Harassment 

12.230 

Retention  Register 

14.5232 

Improper  Pressure 

12.231 

Tenure  of  Employment 

14.524 

Gross  Procedural  Error  by  Agency 

12.232 

Veterans  Preference 

14.525 

Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

12.233 

Performance  Ratings 

14.526 

Merit 

Employee  Initiated  Claims 

14.527 

Agency  Initiated  Claims 

12.300  Transfer  of  Functions 

14.530 

Prevailing  Party 

14.540 

Incurred 

12.310 

Transfer  of  Employees 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

12.400  Procedural  Rights  and  Requirements 

14.570 

Filing  Requirements 

12.410 

Notice 

12.411 

General 

14.600  Settlement 

12.412 

Specific 

12.420 

Appeals 

14.700  Mitigation  of  Penalty 

12.421 

Burden  of  Proof 

12.422 

Premature  Reduction  in  Force  Appeal 

12.430 

Restoration  by  Agency 

15.000000  Retirement 

12.440 

Reemployment  Priority  List 

15.100  Retirement  Requirements 

12.500  Justification 

15.110 

Early  Retirement 
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15.111 

Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

16.200  Prosecution 

15.120 

Credit  for  Service 

16.210 

Referral  to  Agency  Heads 

15.121 

Law  Enforcement  Officers  and  Firefighters 

16.211 

Administrative  Appeals  Procedures 

15.122 

Covered  Position 

16.212 

Reports 

15.130 

Disability  Retirement 

16.213 

Settlement 

15.131 

On  Application  of  Employee 

16.214 

Non-Duplication  Policy 

15.1311 

Appeal  to  Merit  Systems  Protecton  Board 

16.220 

Corrective  Action 

15.13111 

Scope  of  Review 

16.221 

Reasonable  Grounds  to  Believe 

15.13112 

Burden  of  Proof 

16.222 

Requests  to  Order  Corrective  Action 

15.13113 

Parties 

16.230 

Stays 

15.132 

On  Application  of  Agency 

16.231 

Reasonable  Grounds 

15.1321 

Appeal  to  Merit  Systems  Protection  Board 

16.232 

Burden  of  Proof 

15.13211 

Scope  of  Review 

16.2321 

Section  1208(a) — 15  days 

15.13212 

Burden  of  Proof 

16.2322 

Section  1208(b) — 30  days 

15.13213 

Parties 

16.2323 

Section  1208(c) — Indefinite 

15.1322 

Remand  to  Office  of  Personnel  Management 

16.240 

Intervention  Before  Merit  Systems  Protection 

15.133 

Physical  or  Mental  Condition 

Board 

15.1331 

Type  of  Evidence 

16.250 

Disciplinary  Actions  Against  Employees 

15.134 

Impact  on  Performance,  Attendance  and  Conduct 

16.251 

Arbitrary  and  Capricious  Withholding 

15.135 

Total  Disability 

16.252 

Financial  Privacy  Violations 

15.136 

Agency  Obligation  to  Accommodate 

16.253 

Hatch  Act  Violations 

15.1361 

Reassignment 

16.2531 

Federal  Employees 

15.13611 

Vacant  Position 

16.2532 

District  of  Columbia  Employees 

15.13612 

Same  Grade  or  Pay 

16.2533 

State  and  Local  Employees 

15.13613 

Same  Commuting  Area 

16.254 

Prohibited  Personnel  Practices 

15.1362 

Agency  Decision  Not  to  Reassign 

16.255 

Federal  Employee  Flexible  and  Compressed  Work 

15.137 

15.138 

Employee  Refusal  of  Offer  of  Assignment 
Re-examination  and  Recovery 

Schedules  Act  Violation 

15.139 

15.140 

Five-year  Service  Requirement 
Mandatory  Separation 

16.300  Filing  of  Complaints  Before  Special  Counsel 

15.141 

15.142 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

16.310 

Place  of  Filing 

15.150 

Retirement  Contributions 

16.320 

Form  and  Contents 

15.160 

Optional  Retirement 

16.330 

16.340 

Withdrawals 

Protection  of  Complainant’s  Identity 

15.200  Annuities 

15.210  Determinations  of  Annuities 

15.211  Effects  of  Federal  Employee’s  Compensation  Act' 

Payments 

15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 

15.230  Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 

15.240  Survivor  Annuities 

15.300  Involuntary  Retirement 
15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 


16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel  Practices 

16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 


17.200  Standard  Applied  in  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 


17.300  Consequences  of 
Negative  Suitability  Determination 
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17.310  Disqualification 

17.320  Removal 

17.330  Debarment 


17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Exam 

17.420  Physical  Exam 


18.000000  Employment  Practices 
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PUBLICATION  SERVICES 
The  Digest 

77ie  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  single  issue.  Please  ad- 
dress subscription  or  purchase  inquiries 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20402. 


Initial  Decisions 

Initial  decisions  made  in  the  regional  of- 
fices are  available  on  microfiche.  To  sub- 
scribe to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice, 5285  Port  Royal  Road,  Springfield, 
Virginia  22161. 

Published  Board  Decisions  and 
Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  7,  covering  the  period  January 
11,  1979  through  September  30,  1981, 
have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory  de- 
cisions. These  issuances  are  indexed  ac- 
cording to  the  Board’s  key  number 
system. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock 
number  is  062-000-00011-2.  However, 
volumes  1 through  4,  which  cover  the  pe- 
riod January  11,  1979  through  December 
31,  1980,  are  no  longer  in  print. 


Copies  of  Decisions  and  Orders 

All  initial  decisions,  Board  orders  and 
opinions,  and  indexes  may  be  viewed  in 
the  Information  Services  Division,  Office 
of  the  Secretary.  Copies  of  specific  deci- 
sions or  orders  may  be  obtained  by 
sending  a written  request  to  the  Infor- 
mation Services  Division,  Merit  Systems 
Protection  Board,  Suite  1404,  5205 
Leesburg  Pike,  Falls  Church,  Virginia 
22041.  Requests  should  include  the  ap- 
pellant’s name,  the  docket  number,  and 
the  date  of  the  decision  or  order. 


FEDERAL  REGISTER 
ISSUANCES 

Reproduced  below  are  the  Board’s 
Federal  Register  issuances  for  October. 
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Federal  Register 

Vol.  48,  No.  193 
Tuesday.  October  4,  1983 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  date:  10:30  a.m.,  Tuesday, 
October  11,  1983. 

PLACE:  Eighth  floor,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Social  Security  Administration, 
Department  of  Health  and  Human  Services  v. 
■Robert  W.  Goodman.  Administrative  Law 
Judge.  MSPB  Docket  No.  HQ7521821001. 

2.  Special  Counsel  v.  Gary  D.  Morgan. 
MSPB  Docket  No.  I IQl 206821 0028. 

3.  Benjamin  Harrison  v.  Department  of  the 
Treasury,  MSPB  Docket  No.  DC075281 10622. 

4.  Carla  Travaglini  v.  Department  of 
Education.  MSPB  Docket  No.  DC075281 10541: 
Edwin  Garcia  v.  Department  of  the  Air  Force. 
MSPB  Docket  No.  NY07528090160;  Sandy 


Padilla  v.  Equal  Employment  Opportunity 
Commission.  MSPB  Docket  No. 

SF075281 10845. 

5.  Richard  M Long  v.  Federal  Aviation 
Administration.  MSPI3  Docket  No. 
NY075281 F0636. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  F„  Taylor. 
Secretary,  (202)  653-7200. 

Dated:  September  28.  1983.  Washington. 
D.C. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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Federal  Register 

Vol.  48,  No.  204 
Thursay,  October  20,  1983 

MERIT  SYSTEMS  PROTECTION  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:30  a.m.,  Monday, 

October  31, 1983. 

PLACE:  Eighth  Flpor,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Barbara  Abbott,  et  al.  v.  Department  of 
Commerce,  Bureau  of  the  Census.  MSPB 
Docket  No.  DC03518210884. 

2.  Stanley  Wilson  v.  Defense  Contract 
Audit  Agency.  MSPB  Docket  No. 
DC07528310367. 

3.  Gaston  Powell,  Jr.,  et  al.  v.  Treasury. 
MSPB  Docket  No.  DC07527990039  ADD. 

4.  Alfred  T.  Payer  v.  Army,  MSPB  Docket 
No.  NY043281 10344. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Robert  E.  Taylor, 
Secretary,  (202)  653-7200. 

For  the  Board. 

Dated:  October  17,  1983,  Washington,  D.C. 

Herbert  E.  Ellingwood, 

Chairman. 
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DEFINITIONS 


Regional  Office — the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 


These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal  meaning 


of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 

Appeals  Arbitration — a voluntary  alter- 
native procedure  designed  to  adjudicate 
relatively  simple  non-precedential  ap- 
peals in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 

Appeals  Arbitrators — presiding  officials 
specially  trained  in  appeals  arbitration. 

Deciding  Official — the  official  who  rend- 
ers the  agency’s  decision. 

Initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  for  appeal.  The  ini- 
tial decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the 
Board  and  granted.  In  that  case,  the 
Board’s  decision  becomes  the  final  deci- 
sion. If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the  record. 
The  presiding  official  referred  to  in  The 
Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the 
Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  emloyee. 
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produced  in  the  Information  Services  Division,  Office  of  the  Secretary. 


Robert  E.  Taylor Secretary 

Michael  H.  Hoxie Director,  Information  Services  Division 

Editorial  Staff 

Ada  Kimsey Executive  Editor 

Karen  S.  Henkel Managing  Editor/Writer 
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S.  E.  Tape Staff  Director 

Elva  A.  Barnett Legal  Reviewer/Writer 
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Washington,  D.C.  20419 


UNIVERSITY  OF  FLORIDA 


3 1262  09684  8428 


“Federal  Employee  Appeals  Decisions, 

Air  Traffic  Controller  Cases” 

A one-time  special  issuance  on  microfiche  of  the 
more  than  11,000  initial  decisions  which  the  Merit 
Systems  Protection  Board’s  regional  offices  issued 
in  connection  with  the  air  traffic  controller  strike  of 
August  1981  is  now  available  through  the  National 
Technical  Information  Service.  These  are  initial  de- 
cisions on  appeals  brought  by  air  traffic  controllers 
who  were  removed  from  their  jobs.  An  index 
consisting  of  a subject  section  and  lead-case  section 
is  included.  As  with  all  Board  initial  decisions, 
these  decisions  are  non-precedential.  Although  sold 
separately,  this  product  supplements  “Federal  Em- 
ployee Appeals  Decisions,”  a regular  issuance  of 
MSPB  initial  decisions  and  indexes.  These  deci- 
sions may  also  be  viewed  and  copied  in  the  Infor- 
mation Services  Division. 

To  Order — Write  or  call  the  National  Technical  In- 
formation Service,  5285  Port  Royal  Road,  Spring- 
field,  Virginia  22161;  (703)  487-4650;  Telex-82-9405. 

Cost — $150 

Stock  Number — PB83-922750 

For  further  information,  contact  the  Information 
Services  Division,  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  5205  Leesburg  Pike, 
Falls  Church,  Virginia  22041;  (703)  756-6388. 


